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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 



UNITED STATES OF AMERICA, 

Plaintiff, 

Civil No: 1:01CV01237 (GK) 

FILED 

APR 1 6 2002 

^^ ^^ VVHITTINGTON, CLEHK 
ORDER U3.DBTIUCTC0URT 

WHEREAS, on March 13, 2002, EOS GmbH Electro Optical Systems ("EOS") filed a 
Motion to Intervene as of right in this proceeding; and 

WHEREAS, Plaintiff United States of America and the defendants opposed EOS's 



3D SYSTEMS CORPORATION and 
DTM CORPORATION, 

Defendants. 



motion; 



C^^-^C 



Therefore, upon consideration of the motion a»d the opposition thereto,,!! is this /^^ day 
of (X/uJf , 2002, 

ORDERED, that the Motion of EOS GmbH Electro Optical Systems to Intervene is 



hereby denied. 



£6 



Gladys Kessler , 

United States District Judge 



>istnct Judge 




17 
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Copies to: 

Patricia G. Chick 

U.S. Department of Justice 

Antitrust Division 

1401 H Street NW, Suite 3000 

Washington, DC 20530 

Charles E. Biggio, Esq. 

Akin, Gump, Strauss, Hauer & Feld LLP 

590 Madison Avenue 

New York, NY 10022 

David Donohoe, Esq. (#3426) 
Akin, Gump, Strauss, Hauer & Feld LLP 
1333 New Hampshire Avenue, NW 
Washington, DC 20036 

John A. Herfort, Esq. 
Gibson Dunn & Crutcher LLP 
200 Park Avenue 
New York, NY 10166 

David J. Laing, Esq. 
Baker & McKenzie 
815 Connecticut Avenue, NW 
Washington, D.C. 20006 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UNITED STATES OF AMERICA, 



Plaintiff, 



IMETAL, 

DBK MINERALS , INC . , 

ENGLISH CHINA CLAYS, PLC, and 

ENGLISH CHINA CLAYS, INC., 

Defendants . 

PAPER, ALLIED -INDUSTRIAL, 

CHEMICAL AND ENERGY WORKERS 
INTERNATIONAL UNION, 

Movants . 



Civil Action 
No. 99-1018 (GK) 



MAY 2 6 2000 



MEMORANDUM-OPINION 

Upon consideration of the Motion of Heritage Plastics, Inc. to 
Intervene Or, In The Alternative, to Appear as Amicus Curiae, the 
Opposition of the United States, the Response of the Defendants, 
the Reply of Heritage Plastics, Inc., the applicable case law and 
the entire record herein, the Court concludes that the motion is 
denied for the following reasons: 

Heritage Plastics Inc., ("Heritage" or "HPI"), seeks to 
intervene in the pending civil antitrust case in order to gain 
access to the Antitrust Division's determinative documents relating 



D 



in 
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to the market for Ground Calcium Carbonate ("GCC") 1 , and to fully 
contest (and appeal if necessary) the proposed consent decree which 
Plaintiff and Defendants have negotiated. 

In seeking to intervene, Heritage relies heavily on the 
following facts: that the combined Imetal/ECC entity has a market 
share of approximately 98% of the high grade GCC product that 
Heritage purchases and a market share of approximately 65% of the 
low grade GCC product that Heritage purchases; that since the 
announcement of the merger, Imetal/ECC has increased the price for 
its high grade GCC product by 56%; that Imetal/ECC has initiated a 
very costly "return policy" for any of its product that is 
discovered to be defective or unsuitable for use; and that a far 
greater percentage of that product is proving to be defective or 
unsuitable than had previously been the case . 

In response the government and the Defendants offer several 
main arguments: that Heritage's purchases do not fall within the 
scope of the Complaint, that Heritage has suffered and will suffer 
no competitive injury from the Imetal/ECC merger, and that its 
filing is untimely, and would unduly delay the proceedings and 
prejudice the rights of the original parties. 



1 Ground Calcium Carbonate is calcium carbonate that has been 
crushed in a dry grinding process and then further ground in a wet 
process. When Ground Calcium Carbonate is left in a slurry form, 
its main purchaser is the paper industry. When the slurry form of 
Ground Calcium Carbonate is further dried and surface treated, it 
is purchased by HPI and other users which manufacture certain types 
of plastic films. One of the types of plastic films which HPI 
manufactures is used in the backsheet of disposable diapers for 
infants and children. HPI and its competitors purchase less than 
one tenth the amount of GCC that the paper industry purchases. 
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The Court does not find the last argument persuasive. In its 
pleadings, Heritage makes it very clear that it was not until 
Imetal/ECC imposed the latest price increase (amounting to a total 
price increase of 56% versus 7% in the preceding 4 % years) and the 
costly "return policy", that it decided to challenge the merger and 
the proposed Consent Decree. Thus, Heritage did not delay in 
filing its Motion to Intervene, nor would litigation of that Motion 
unduly prejudice the rights of the parties in light of the fact 
that two of the four divestitures required by the decree have 
already been completed, one has been presented to the government 
and is being reviewed, and only one remains to be negotiated. 

As to the first two arguments, the Court does find them 
convincing . 
I . Scope of the Complaint 

In Paragraph 1 of its Complaint, the government defined the 
four separate markets in which competition was likely to be 
substantially lessened because of the proposed acquisition of ECC 
by Imetal . One of those four markets was Ground Calcium Carbonate, 
or GCC, sold in slurry form for the paper industry; it is also 
referred to as paper-grade GCC and fused silica. 

Heritage does not deny that it does not buy paper-grade GCC; 
rather, it buys a different type of ground calcium carbonate 
product referred to as "plastic GCC" . (see Memorandum in Support 
of Motion of Heritage, p. 2) . The government did not allege in its 
Complaint that the proposed merger between Imetal and ECC would 
substantially lessen competition in the market for extra- fine 
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plastic GCC products, such as Film-Link, that are sold for use in 
the compounds Heritage purchases. Heritage does not deny that 
plastic GCC goes through additional processing steps that paper- 
grade GCC does not undergo (id) , nor that a buyer of plastic GCC 
cannot use paper-grade GCC. 

Heritage argues that it buys from the same "upstream" GCC 
product source and product line as the paper industry with the 
exception that its plastic GCC "has simply undergone additional or 
slightly different "kneading 1 steps" (id. ) . That "exception", 
which Heritage would like to minimize, however, alters the entire 
picture. As the government points out in its Opposition, Heritage 
does not buy the paper-grade GCC which is the subject matter of the 
Complaint; rather, it buys a different ground calcium carbonate 
product, the plastic GCC, which is not the subject matter of the 
Complaint. Whether the product Heritage buys is labelled as 
merely a "downstream" by-product or, more accurately, as a 
"tributary" by-product, either of which is derived from the 
"upstream" GCC product source sold by Imetal/ECC, the fact of the 
matter is that paper-grade GCC and plastic GCC are different 
products . 2 

The government has made the discretionary prosecutorial 
decision to single out only the former, and not the latter, as the 



2 As Defendants have explained in their Response, "While it 
is true that both types of products might have their origins at the 
same quarry site and pass through similar initial crushing, washing 
and milling stages, their subsequent manufacturing diverges at a 
relatively early stage in the processing circuit". (Defendants' 
Response to Motion of Heritage Plastics, p. 2.) 
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market area in which the merger of Imetal and ECC would lessen 
competition. Consequently, as our Court of Appeals made clear in 
Microsoft , the district court cannot "reach beyond the complaint 
to evaluate claims that the government did not make and to inquire 
as to why they were not made." United States v. Microsoft . 56 F.3d 
1448, 1459 (D.C. Cir. 1995) . 
II . Absence of Merger-Related Competitive Harm 

Heritage cannot demonstrate that the harm it claims to have 
suffered- -the very sharp price increase and imposition of a very 
unfavorable "return policy"--is the result of the Imetal/ECC 
merger. Prior to the merger, Imetal and ECC did not compete in the 
manufacture or sale of plastic GCC because Imetal did not produce 
such a product, or any reasonable equivalent. Consequently, 
Imetal ' s acquisition of ECC could not have increased the market 
concentration in the manufacture or sale of plastic GCC because 
Imetal was not a participant in the market for that product before 
the merger. Whatever the reason for the price increase in plastic 
GCC and imposition of the "return policy", it could not be because 
the merger lessened competition and increased market power with 
respect to that product . 

For all the foregoing reasons, Heritage has failed to 
establish that it is entitled to intervene pursuant to the Tunney 
Act, 15 U.S.C. § 16 (b) - (h) , or Fed. R. Civ. P. 24 (a) or (b) , and 
the Motion to Intervene must be denied. 

Wherefore, it is this^raSay of May 2000, hereby 
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ORDERED, that the Motion of Heritage Plastics, Inc. to 

Intervene or, In the Alternative, to Appear as Amicus Curiae is 
denied. 



G[ b* 




Gladys Kessl^ 

United States^District Judge 



Copies to : 

Patricia G. Chick 

U.S. Department of Justice 

Antitrust Division 

1401 H Street N.W., Suite 3000 

Washington, D.C. 2 053 

George M. Chester, Jr. 
Covington & Burling 
12 01 Pennsylvania Ave. N.W. 
Washington, D.C. 20044-7566 

Jonathan W. Cuneo 

The Cuneo Law Group 

317 Massachusetts Ave., N.E. 

Suite 3000 

Washington, D.C. 20002 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



United States of America, 



Plaintiff, 



Motorola, Inc. and 

Nexte! Communications, Inc., 

Defendant. 



Civ. No. 94-2331 (TFH) 



PILED 

OCT 4 1999 



.MANCYMAVa rtRlTTiNGTQN.C<-£HK 
US-OISTHIGTCOUSF 



ORDER 



Upon consideration of Alliance for Radio Competition's Motion for Leave to Intervene 
or, in the alternative, for leave to participate as amicus curiae, and Plaintiff United States' 
Memorandum in Opposition to that motion, it is hereby 

ORDERED that Alliance for Radio Competition's motion for leave to intervene or, in 
the alternative, for leave to participate as amicus curiae is denied. 



October 



/ 




. 1999 




Thomas F. Hogar. 
United States Distr 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



United States of America, 
Plaintiff, 



v. 



FILED 

SEP 2 2 egg 



W/WCY VAYER-WrfnT/NGTON. CLE 
US OJSTWCrCOUfiT 



Civ. No. 94-2331 (TFH) 



Motorola, Inc. and 

Nextel Communications, Inc., 

Defendant. 



ORDER 

Pending before the Court is the Motion to Intervene or In the Alternative For Leave To 
Participate as Amici Curiae pursuant to 15 U.S.C. §16 and Federal Rule of Civil Procedure 24, 
filed jointly by the Wilmington Trust Company and Hughes Network Systems (collectively, the 
"Geotek creditors"). Upon consideration of this motion and the accompanying memorandum in 
support of the motion, as well as the Plaintiff United States' memorandum in opposition to this 
motion, it is hereby 

ORDERED that the motion to intervene is denied because the Geotek creditors' private 
financial interests do not outweigh the public interest in competition, the creditors do not assert a 
legally recognized individual injury, and the interests of the public are not identical to the 
interests of the Geotek creditors. It is further 

ORDERED that the unopposed motion for leave to participate as amici curiae is granted. 



September * l , 1999 
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«s« 



Thomas F. Hogan 
United States District JiMge 




A0 72A 
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IN THE UNTIED STATES DISlRDCi COURT 

FOR THE DlSTRICr OF COLORADO f.iKf.£. « r~ 

I^T.Bafcocfc Judge »»TRBS~ 

APRZ3T997 
Civil Aaioa No. 97-B-1Q 

UNITED STATES OF AMERICA and THE 5TATE OF COLORADO, - "^ 

PIainrif&» 
v. 
VAIL RESORTS. INC, RALSTON RESORTS. INC., AND RALSTON FOODS. INC, 

DcfCQCHZm 

I T Mfc _^ — Maui ■ — — ■■ -- I — — * 

ORDER 

Jeffrey Bark, a resident of Summit County, Colorado, seeks © aaerveae. AH plaintiffe 
and defendants oppose his nserveoooa. For me following reasons, I will deny Bosk's modem 

co anexvese. 

X. 

Himtiffs filed ■ complaint oa Jamaoy 3, 1597, cteflengtag Vafl's acquisition of 
Ralston Resorts' three Colorado sia areas-BfCLkenrid^. Keyswie, and Arapahoe Baiux- All 
three areas are located widen Summit Ccuncy. Colorado. Along with their complaint, 
piaiotiSs filed a stipulation and a proposed final judgment (Consent Decree) contairfrng me 
secteneni agreed w among die panes. The Consent Decree provides, in part, for die 
divestiture of one of the mrec Ralston ski areas-~Arapahoe Basin. 

The complain* alleges that Vail'f aa^usmmx of tte dnec areas had dse pooarial co 
BubstaodaUy lessen competi tion in me 'Front Range Colorado Skier" market in violation of 
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section. 7 of the Clayton Act, 15 U.5,C 5 IB. Frost Range Colorado Skiers axe defined a the 
complaint to be persons living cue of die Rocky Mountains in or around Fore Collins, 
Boulder, Denver, Colorado Springs, and Pueblo, The complamc does not allege a violation of 
the Clayton Act many other market because "The [Amarus] Division's ujvesogacon did nor 
reveal toy likely aso-coinpctnive efiecx from tee proposed merger, m the destination aider 
market or in other relevant Barken such as (he local skfer market." Ccanperitfve Impact 
Scansfflesc COS*), p. 6. nX Rather, the CIS states (bat since Bfeekenridse r Keystone, and 
Arapahoe Basin (three of the four Sonmrii Ceunry ski areas) vers jointly owned prior id their 
anjuisicon by Vail, they were not competing against each other for cu stomers . Veil's 
divestiture of Arapahoe Basin wilt according to plamriffe, therefore increase cumpetidon 
within Summit County, CIS at 15. 

n. 

The Tusney Act, 15 U.5.C. §16(b)-<h). sets forth the p rocedure* mat the Antitrust 
Division, the Defendants, interested persons, and me court must follow before t proposed 
Consent Decree may b e come final. The Antitrust Division la required m (1) file the proposed 
Consent Decree ana a Competitive San^aaScaenseaT»uhtticcoiirt^ (7) publish them in the 
Federal Register and in a ne wspap er of general circulation; 0) consider any public comments 
oa the prop o sed Decree it receives: (4) respond to the public comments; and C5) file the public 
cottssesu and its responses to mem with the com 15 U.S.C. f 16(b) and (d). 

Ogee mis process has been completed, I must d eter m in e wherher me entry of the 
Consent Decree 'is in the public interest. " 15 U.S.C. § lo*(eM0. lis doing so, I may 
consider the competitive impact of the relief presided by the proposed Decree, isd aJtenanve 

2 
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forms of relief on "(be public generally, and mdrviduai* alleging specific injury from tbe 
violations sat form in the complaint-" 15 U.S.C § 16(c). I have me discretion to altow 
intervention of inici e sie d parties pursuant m me Federal Bales of Cml Procedure. J5UJ5.C. 
f 15(f)(3). However. Congress has distort mat tbe public baaest mossy be coodnrrrd in 
the "least comp l icated ami least tase-eonsniBiag moos possible." S.Rep. No. 296. 934 
Cong., 1st Sess. 6 (1779). In addition. FcdJLCh/.P. 24(b) provides that "[(Jo exercising is 
discretion lis court stall consider whether the intervenQoa will unduly delay or prejudice the 
adjudication of the rigsst of the origina l panics, " 

Bock cites three reasons tor his mo don to intervene: (1) to enable frim to submit to the 
court bis comment on the OS; (2) to submit to tbe court the Antitrust Division's response to 
bis comment; and (3) to permit him to reply to the Antitrust Division's response to bis 
comment. Berk's first two reasons are inertness. As discussed, tbe Anntrnsz Division i$ 
already required by tbe Tvmey Act to submit to the court all public cormnenrs on the CIS, 
tn c JiTdm g Berk's, and its responses to them. Further, tor the following reasons, I conclude 
mat Bork'i third proffered reason is insufficient as warrant iruervendoa. 

Post, Boric' s motion is technically inadequate. Rule 24(c) requires a prospective 
intervener to file a "pleading setting form the claim or defease Cor which i nterv c aa on is 
sought. * Bark has not done so. Given that Boric is smgnptx&g to intervene pro se. however. X 
win address tbe other reasons bis uaet^ennou will not be pensisrd. 

Tribe usual rule ... has been mat private parties wiJl not be allowed to g uczveu e ha 
aovernniexaanritnucZkiKatton." Wright, Miller and Kan*. Federal Practice 4 Proztdurt 2d. 
§ 1908 at 266 (1986). The Tunney Act provides the simplest and most comprehensive means 

3 
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for a court to gather the telews iflfbrrnsrion on % proposed cement decree in order id nuke a 

public t«grgaj dgaxminBnon- It establishes proeedigpt whereby the public on comm e nt *"** 

the government cm respond id public concerns. Allowing private citizens to intervene and 

\# 
become parries m proceedings so thai they can iadivxJuaDyecend the caaasenc period try c»nd 

I 
west is provided m die Tmmey Act would be contrary to die sorannlined procedure enviiionedX 

by Congress. 

Clearly, Congress envisioned same ciicuautaaces where intervention by private parties 
■would be appropriate. See 15 U.S.C. $ 15(f)(3). This is not one of chose situations, however. 
Generally, courts wfll not authorize permissive iffiervenooa under Role 24(b) unless Che 
intervener can show bad faith or malfeasance on the part of the government in negotiating or 
accepting the Consent Decree. United States v. Ajsodaicd Milk Prvducen, 394 P. Snpp. 29, 
41 (W.D. Mo. 1975). fljTd, 534F.2d 113. 117 (Ht&Cu\), *»* derned, 429 U.S. 3*0 (1976). 
Berk has nefxber alleged nor presented my evidence thai ifae United Snues or Colorado acted 
in bad feitft or engaged is malfeasance here, and i nterven t i on under Role 24(b) would be 
inappropriate. 

Nor is Boric emitted to inin vemi oa as a eager of right under Rale 24(a). SuleZ4{a) 
requires a prosp e cti ve j pterv eapr to show disc hit interests axe hndequotely represented by die 
present parties. Given that he has sot alleged any malfeasance by the plaindSs and he Is 
empowered by oa* Taajoey Aa » submii bis own coaanent oq tie Consent Decree, I cannot 
conclude that plaintiffs i nte re st s are inadequately rep resented by ihe plaintiffs. 

Further, the interests mat Bork apparendy seeks d protect are osi at issue in dus case. 
Bork's sole cuocexa about die Consent Decree is that it finis m aeewnafote interna of 

4 
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local Summ i t Causey skiers. "Hie complains Sled by plHintjfB, however, does am m a claim 
for antitrust violation* nffrrnng the tool skier market in Summit County. Rather, toe 
compJamr asserts only thst the Vail acqinfitiens of die Ralston ski areas will have and- 
conoprtnivf effects for (far •Front Range Colorado Skier* market, which is defined ia tbe 
complaint not to include mountain coiniiiHniii es such as Smnnut County. Therefore, Berk is 
not an "iadHdoalQ aucfuzg specific injury ficoni the violations set forth a use Complaint.* 
15 U.S.C $ 16&XZ), 

I am not pezznined. in a Tusney Act proceeding, to "second guess" die government 
about a case that it elected not id pursue (e.g., alleged harm to The local Summit County skier 
market}. See United States v. Microsoft Corp., 56 F.3d 14*8. 1459 (DC. Or. 1995). The 
complaint and Consent Decree were specifically drafted by plaintiffs to remedy the potential 
harm from (be proposed merger to Front Range skiers. To the extent mat Berk's interests 
coincide with those of Front Range skiers, they are adequately represented by plaintiffs. To 
me extent that Bork is asserting a barm peculiar to local Summit County skiers, his allegations 
arc outside the scope of the complaint and beyond the scope of my review noser the Turner 
Act. 

The govensnesTl decision not to bring a particular case on (he facts and law before it 
at a particular tune,, like any other decision not to prosecute, "involves a complicated 
balancing of a number of factors which are peculiarly wittan [the government's J expertise." 
Heckler v. Chaney, 470 U.5. 8Z1 , 531 (1965). I will nor invade the province of the 
government's oisexeuca by permitting Bade to ntfexveae here sad mm claims beyond the 
scope of me original complaint. 

5 
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Aceortfajly, it is ORDERED chat: 
1. SwU*! twnjon to inerveoe is DENIED. 
Dated: April Jg^ji 1577 MDcjv». Colorado, 



BY THE COURT 

LEWIS T,BABC0CK, JUDGE 
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IN THE UNOEDSTKXES DISTRICT COURT 
FOR THE WSi'HlUI OF COLORADO 

UkUHU CE OF SERVICE 



Qvil Care No. 97-B-10 



The undersigned certifies that a espy of die foregoing 



was 



p0 delivery to; 

Jan Michael Zavsdan, Esq. 
Maria £. BezkenJtcroer, Esq. 
Attorney GencraTs Office 
Civfl Lingation Section 
Aniirrust: Unix 
D.C Bent No. 20 



servedoa UpJ/j «? / . 1997, by. 



Bruce F. Black. Esq. 
/ Jrtolme Rubens & Owes LLP 
*^D.C Box No. 7 



Paul C Dow, Esq. 
Sherman & Howard 
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